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(iii) Loss of training, guidance, edu-
cation, and nurture suffered by a child 
under the age of 18 for the death of a 
parent, until the child becomes 18 
years old. 

(iv) Claims for the survivors’ emo-
tional distress, mental anguish, grief, 
bereavement, and anxiety are not pay-
able, in particular claims for inten-
tional or negligent infliction of emo-
tional distress to survivors arising out 
of the circumstances of a wrongful 
death are personal injury claims fall-
ing under § 536.77(b)(3). 

(d) Property damage claims. The fol-
lowing provisions apply to all claims 
arising in the United States, its com-
monwealths, territories and posses-
sions. 

(1) Such claims are limited to dam-
age to, or loss of, tangible property and 
costs directly related thereto. Con-
sequential damages are not included. 
(See § 536.50(e) and DA Pam 27–162, 
paragraph 2–56a.) 

(2) Proper claimants are described in 
§ 536.27. Claims for subrogation are ex-
cluded. (See § 536.27(e)). However, there 
is no requirement that the claimant 
use personal casualty insurance to 
mitigate the loss. 

(3) Allowable elements of damages 
and measure of proof (additions to 
these elements are permissible with 
concurrence of the Commander 
USARCS). These elements are dis-
cussed in detail in DA Pam 27–162, 
paragraph 2–54. 

(i) Damages to real property. 
(ii) Damage to or loss of personal 

property, or personal property that is 
not economically repairable. 

(iii) Loss of use. 
(iv) Towing and storage charges. 
(v) Loss of business or profits. 
(vi) Overhead. 

§ 536.78 Settlement authority for 
claims under the Military Claims 
Act. 

(a) Authority of the Secretary of the 
Army. The Secretary of the Army, the 
Army General Counsel, as the Sec-
retary’s designee, or another designee 
of the Secretary of the Army may ap-
prove settlements in excess of $100,000. 

(b) Delegations of Authority. (1) Deni-
als and final offers made under the del-
egations set forth herein are subject to 

appeal to the authorities specified in 
paragraph (d) of this section. 

(2) The Judge Advocate General 
(TJAG) and the Assistant Judge Advo-
cate General (TAJAG) are delegated 
authority to pay up to $100,000 in set-
tlement of a claim and to disapprove a 
claim regardless of the amount 
claimed. 

(3) The Commander USARCS is dele-
gated authority to pay up to $25,000 in 
settlement of a claim and to dis-
approve or make a final offer in a 
claim regardless of the amount 
claimed. 

(4) The Judge Advocate (JA) or Staff 
Judge Advocate (SJA), subject to limi-
tations that USARCS may impose, and 
chiefs of a command claims service are 
delegated authority to pay up to $25,000 
in settlement, regardless of the amount 
claimed, and to disapprove or make a 
final offer in a claim presented in an 
amount not exceeding $25,000. 

(5) A head of an area claims office 
(ACO) is delegated authority to pay up 
to $25,000 in settlement of a claim, re-
gardless of the amount claimed, and to 
disapprove or make a final offer in a 
claim presented in an amount not ex-
ceeding $25,000. A head of a claims 
processing office (CPO) with approval 
authority is delegated authority to ap-
prove, in full or in part, claims pre-
sented for $5,000 or less, and to pay 
claims regardless of the amount 
claimed, provided an award of $5,000 or 
less is accepted in full satisfaction of 
the claim. 

(6) Authority to further delegate pay-
ment authority is set forth in 
§ 536.3(g)(1) of this part. For further dis-
cussions also related to approval, set-
tlement and payment authority see 
also paragraph 2–69 of DA Pam 27–162. 

(c) Settlement of multiple claims arising 
from a single incident. (1) Where a single 
act or incident gives rise to multiple 
claims cognizable under this subpart, 
and where one or more of these claims 
apparently cannot be settled within 
the monetary jurisdiction of the au-
thority initially acting on them, no 
final offer will be made. All claims will 
be forwarded, along with a rec-
ommended disposition, to the author-
ity who has monetary jurisdiction over 
the largest claim for a determination 
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of liability. However, where each indi-
vidual claim, including derivative 
claims, can be settled within the mone-
tary authority initially acting on 
them, and none are subject to denial, 
all such claims may be settled even 
though the total amount exceeds the 
monetary jurisdiction of the approving 
or settlement authority. 

(2) If such authority determines that 
federal liability is established, he or 
she may return claims of lesser value 
to the field claims office for settlement 
within that office’s jurisdiction. The 
field claims office must take care to 
avoid compromising the higher 
authority’s discretion by conceding li-
ability in claims of lesser amount. 

(d) Appeals. Denials or final offers on 
claims described as follows may be ap-
pealed to the official designated: 

(1) For claims presented in an 
amount over $100,000, final decisions on 
appeals will be made by the Secretary 
of the Army or designee. 

(2) For claims presented for $100,000 
or less, and any denied claim, regard-
less of the amount claimed, in which 
the denial was based solely upon an in-
cident-to-service bar, exclusionary lan-
guage in a federal statute governing 
compensation of federal employees for 
job-related injuries (see § 536.44), or un-
timely filing, TJAG or TAJAG will 
render final decisions on appeals, ex-
cept that claims presented for $25,000 
or less, and not acted upon by the Com-
mander USARCS, are governed by 
paragraph (d)(3) of this section. 

(3) For claims presented for $25,000 or 
less, final decisions on appeals will be 
made by the Commander USARCS, his 
or her designee, or the chief of a com-
mand claims service when such claims 
are acted on by an ACO under such 
service’s jurisdiction. 

(4) Sections 536.64, 536.65, and 536.66 of 
this part set forth the rules relating to 
the notification of appeal rights and 
processing. 

(e) Delegated authority. Authority del-
egated by this section will not be exer-
cised unless the settlement or approval 
authority has been assigned an office 
code. 

§ 536.79 Action on appeal under the 
Military Claims Act. 

(a) The appeal will be examined by 
the settlement authority who last 
acted on the claim, or his or her suc-
cessor, to determine if the appeal com-
plies with the requirements of this reg-
ulation. The settlement authority will 
also examine the claim file and decide 
whether additional investigation is re-
quired; ensure that all allegations or 
evidence presented by the claimant, 
agent, or attorney are documented; and 
ensure that all pertinent evidence is in-
cluded. If claimants state that they ap-
peal, but do not submit supporting ma-
terials within the 60-day appeal period 
or an approved extension thereof, these 
appeals will be determined on the 
record as it existed at the time of de-
nial or final offer. Unless action under 
paragraph (b) of this section is taken, 
the claim and complete investigative 
file, including any additional inves-
tigation, and a tort claims memo-
randum will be forwarded to the appro-
priate appellate authority for nec-
essary action on the appeal. 

(b) If the evidence in the file, includ-
ing information submitted by the 
claimant with the appeal and that 
found by any necessary additional in-
vestigation, indicates that the appeal 
should be granted in whole or in part, 
the settlement authority who last 
acted on the claim, or his or her suc-
cessor, will attempt to settle the 
claim. If a settlement cannot be 
reached, the appeal will be forwarded 
in accordance with paragraph (a) of 
this section. 

(c) As to an appeal that requires ac-
tion by TJAG, TAJAG, or the Sec-
retary of the Army or designee, the 
Commander USARCS may take the ac-
tion in paragraph (b) of this section or 
forward the claim together with a rec-
ommendation for action. All matters 
submitted by the claimant will be for-
warded and considered. 

(d) Since an appeal under this sub-
part is not an adversarial proceeding, 
no form of hearing is authorized. A re-
quest by the claimant for access to 
documentary evidence in the claim file 
to be used in considering the appeal 
will be granted unless law or regula-
tion does not permit access. 

VerDate Nov<24>2008 14:47 Jul 27, 2009 Jkt 217126 PO 00000 Frm 00244 Fmt 8010 Sfmt 8010 Y:\SGML\217126.XXX 217126cp
ric

e-
se

w
el

l o
n 

D
S

K
D

V
H

8Z
91

P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2014-08-19T10:45:07-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




